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Administer or manage the forest is a very interesting activity and into
the desire of many parties for fighting over. This is due to the forestry
sector and the potential to bring a source of income. Conflicts of au-
thority or claims that occur in the field of forestry for at least related to
the legal instruments governing on division of authority. To prevent
possible conflicts of authority in the field of forestry, need to be inves-
tigated and disclosed on the basic principles of authority. Resolving
conflicts of authority and determine who has the most right to manage
forests, not enough to simply rely on the creation of new rules, but
must begin with the affirmation of principles law and “enforcement”
law..

Mengurus atau mengelola hutan merupakan kegiatan yang sangat me-
narik dan menjadi keinginan banyak pihak untuk memperebutkannya.
Hal ini disebabkan bidang kehutanan potensial mendatangkan dan
menjadi sumber pendapatan. Konflik kewenangan atau klaim-klaim
yang terjadi dalam bidang kehutanan selama ini setidaknya terkait de-
ngan instrumen hukum yang mengatur pembagian wewenang. Untuk
mencegah kemungkinan timbulnya perselisihan wewenang dalam bi-
dang kehutanan, perlu diteliti dan diungkapkan tentang prinsip-prin-
sip dasar kewenangannya. Menyelesaikan konflik kewenangan dan
menentukan siapa yang paling berhak mengelola hutan, tidak cukup
hanya bersandar pada penciptan aturan-aturan baru, akan tetapi ha-
rus dimulai dengan pengukuhan terhadap asas-asas hukum dan “pe-
nertiban” hukum.
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INTRODUCTION

Nowadays, the development of governance has en-
tered the diversified views from areas that become
the object of government affairs. Diversified areas
of objects such government affairs complexity has
spawned an elaborate, even sometimes be biased
(Strike, Gao, and Bansal, 2006; Shaffer and Hillman,
2000; Asshiddiqgie, 1996). As a result, problematic
and difficulties arise in a variety of events and le-
gal relations concerning a particular object or area.
Legal relations as control of a particular object, rela-
tions rights and obligations, and the pull of author-
ity, not infrequently even give rise to new and sepa-
rate legal issues (Mansfield, 2007; Merrill and Smith,
2001). One of them relates to the implementation of
government affairs in the field of forestry (Astawa,
2002).

The forestry sector is an area rich dimension and
various aspects concerned in it, such as the envi-
ronment, spatial planning, agriculture, natural re-
sources, mining, and so forth. The diversity of as-
pects and dimensions of such property generally is
regarded by many as a source of potential that can
be explored, developed, and utilized (Simon, 2003).
Therefore, it is natural that then many stakeholders
feel it is important to have access and master source
of the natural richness. In addition, the linkage of
various aspects and fields in it has been enticing, in-
viting, and encourage various sectors and the “feel
competent” to be involved or involved into the for-
estry sector with their respective interests (Buchy
and Hoverman, 2000; Rametsteiner and Simula,
2003). This situation clearly raises other problems of
legal relations and gave rise to various conflicts that
are not simple. One of them, a conflict arises in the
management authority or forest management due
to the “attraction” of authority (Castro and Nielsen,
2001; Reed et al., 2009).

The authority is a concept in which terminology im-
plies rights and obligations to do or do something
(D’Almeida, Dolcetti, and Edwards, 2013; Donnelly,
2013). The concept of authority is important to dis-
tinguish, considering the daily reality often mixed
with the concept of power (macht) which only rep-
resent the right to do or not done (Rosenau, 2007;
Atmosudirdjo, 1997). Thus, in relation to the imple-
mentation of forestry, for example, the authority in
this context should be understood implies rights
and obligations to administer the affairs of forestry.

Conflicts of authority in the administration of for-
estry is marked by the emergence of various orga-
nizing authorities claim forestry between center and
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local (Williams and Hardison, 2013; Nightingale
and Ojha, 2013). Both central and local alike feel has
authority in the administration of forestry according
to their respective viewpoints. On the basis of the
spirit of the widest possible autonomy is guaranteed
by Act No. 22 of 1999 on local governance, feel com-
petent in the administration area of forestry. Instead
center declared as having authority in the admin-
istration of forestry, based on the legitimacy of Act
No. 41 of 1999 on forestry.

Evaluated on a fundamental level, both theoretical-
conceptual and pragmatic-empirical basis, these
claims turned out has turned into a crucial issue
with its vast dimensions and can grow in an uncon-
trolled manner (Angelsen, 1995). In fact, all parties
have been stuck circle endless chain of conflicts of
authority into a legal conflict. In the expansion of
forest management issues in relation to local auton-
omy, in practice turned out to be, and are assigned
to other parties. In this case, inevitably come into
contact with other nuances such as political over-
tones and nuances of the business. As a result, for-
est management issues being laden with conflict of
interest conflict of laws.

Conflict of law occurs when, in a conflict of authori-
ty, the parties made the law as a tool to justify, stuck
in the pros and cons on a formal juridical level, by
using reasons based on the logic of the law (George
and Phillips, 2014; Haggard and Tiede, 2014). In
case, this happens legal understanding that range in
how the law is used as a tool or justification, not on
what is legal and legal purposes. The law became a
source of conflict and not to resolve the conflict.

Conflict can be a conflict of interest (authority) and
value conflicts (Pfeffer, Schelhas, and Day, 2011;
Lane, 2003). Conflicts of interest (authority) happens
if there is competition and settlement through ne-
gotiation, and negotiation compromise is a win-win
solution (Wollenberg, Anderson, and Edmunds,
2001). In contrast, the value conflicts that originated
from their differing views on the meaning of a nor-
mative social objects (values, facts), then the solution
should be through the application of the law to the
facts that have been defined and the implementation
of an impartial objective benchmark “win-lose solu-
tion” (Hidayat, 2016).

In conjunction with authority over forest manage-
ment conflicts, debates and arguments should be
changed from the level of the law, in the sense of the
formal legalistic arguments that lie behind the law
itself (Jong, Ruiz, and Becker, 2006). For the current,
in conditions of transitional law of formal rules can’t
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be expected to resolve issues that arise as a result
of reforms and transition. Actually, legalistic per-
spective is not sufficient to overcome the problems
that develop in line with the development of mod-
ern life. While it is academic in Indonesia has been
demonstrated that the rules of written law are more
a product of the political configuration of the non-
democratic (Mahfud MD, 1998), thus the various de-
vices of legislation are felt to have the characteristics
of an orthodox, repressive, or elitist, unresponsive
and support the interests of the people and justice
(Kusumabh, 1996).

REeSEarcH METHODS

Understanding the principles and normative law as-
pect is an understanding of the fundamentals and
philosophical and legal principles (Leeuw and Sch-
meets, 2016) relating to forest management author-
ity is to look wisely about the maintenance or man-
agement authority over forests (Pagdee, Kim, and
Daugherty, 2006). These principles are available at a
later stage and expected to color the formulation of
legal norms in the field of forestry, and also can give
birth to the formulation of a favorable settlement in
any disputes or conflicts of authority in terms of for-
est management (Hidayat, 2016). In this connection,
the material and research methods which decom-
poses under the research is basically developed fur-
ther discussion of the principles or the principles of
law according to the 1945 Constitution, legal aspects
according to the legislation on local government as
stipulated in Act No. 22 of 1999 and according to the
Act No. 41 of 1999.

ResuLTs AND Discussion
IPrinciples of Law in the Right of State Control

At the most basic level, the drop-down authority in
forest management in constitutional law, control
of the state conceptions rights implicit in Article
33 Paragraph (3) 1945 includes after amendment,
should be a principle of law as the foundation of
the highest legal authority of the government in the
implementation of forestry. The constitutional par-
adigm is important to describe the objective mind
with regard to forest management authority or or-
ganization of forestry (Castro and Nielsen, 2001;
Reed et al., 2009). In other words, if the forest man-
agement is the authority of the central government
or including local authorities.

First of all, must be returned to the constitutional
parameters of Article 33 Paragraph (3) of the 1945
Constitution, explicitly states that “earth and water
and natural resources contained in it are controlled
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by the state and used for the welfare of the people”.
This provision contains two phrases, the phrase
“right to control the state” and the phrase “utilized
for the welfare of the people”. Both of these phrases
could not separate from one another, because it is
an integral and systematic and intact in the unity
of meaning. “The right control of the state” is an
instrument, while “utilized for the welfare of the
people” is objectives. In other words, the words
“right to control of the state” serves as a predicate
or means, while the words “utilized for the welfare
of the people” is a target or the conditions that must
be achieved.

Right to control the state is a right that is both physi-
cal mastery to be used (beheersdaad), not right in
terms of having (eigensdaad) transferable right
to objectivity (Mansfield, 2007, Merrill and Smith,
2001). Therefore, the state should ensure the rights
of control purposes utilized for the welfare of the
people. In short, the right to control the state must
always be measured by objective utilized for the
welfare of the people. Both must be understood in
a single concept intact in a sense, not to be read and
understood in parts. As a single unit or integration of
concepts it contains the basic thoughts that spawned
obligation of the state (D’ Almeida, Dolcetti, and Ed-
wards, 2013; Donnelly, 2013):

1. Arrange and manage all forms of utilization
of the land, water and natural resources contained
in it, absolutely significantly to realize and increase
the prosperity and welfare;

2. Protect and guarantee the rights of the peo-
ple present in or on the earth, water and other natu-
ral resources that can be generated directly and en-
joyed by the people;

3. Prevent any action from any party that will
lead the people do not have the opportunity or lose
the opportunity to enjoy the natural riches contained
therein.

Based on these principles that right state control
actually should more nuanced for acts that include
organize, manage, protect, and prevent (Jong, Ruiz,
and Becker, 2006; Pagdee, Kim, and Daugherty,
2006; Rametsteinera and Simula, 2003; Wollenberg,
Anderson, and Edmunds, 2001). Organize means
shaping the law or the rules relating to the ground
at the same time also means determining the bound-
aries of the rights and obligations of the parties with
an interest in the land. Manage indicates a full re-
sponsibility of the state to overshadow the nature of
existence and the nature of the state. Protect it con-
tains the sense of an attitude to maintain the value
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of its continuity (sustainable). Prevent mean that the
state has the powers of a preventive nature to avoid
wear power, both physically and expediency.

In essence, the predicate organize, manage, protect,
and prevent made to the concept of a comprehen-
sive regional include comprehensive dimension to
cover all aspects of the earth, namely, soil, water,
and space including material properties of natural
riches contained therein. The activities organize,
manage, protect (protect and prevent) intended to
create a condition to enjoy the benefits which, in
turn, to achieve prosperity and well-being optimal-
ly (Hidayat, 2016). Orientation was all intended for
and by the people as the pillar and main elements
of the state structure is an absolute must have self
of belonging and felt knew the significance of state-
hood.

At a deeper level, the concept of the right to control
of the state to substantially contain the authority of
the state (Angelsen, 1995), which is represented by
the attitude of the government to follow (1) organize
and conducting change, usage, inventory and main-
tenance of earth, water and air space; (2) define and
organize legal relations between people with the
earth, water and air space and; (3) define and orga-
nize legal relations regarding land, water and space.

The formula shows that for the next level of legal
and operational government has the authority to
carry out management or manage allocation and us-
age to determine the legitimacy of the legal status of
those aspects of the earth, legal standing legal sub-
ject, and legal relations regarding the status change
of the earth, as well as the legal relations between
the legal subject with the earth.

The Principles of Act No. 41 of 1999 on Forestry

Earth is a system, because it can be ascertained logi-
cally forest is a sub-system of the earth. In gover-
nance of forest there are system management or
maintenance of the system itself (Pagdee, Kim, and
Daugherty, 2006). Thus, the management system
related to forest areas and products, is part and
sourced on the rules and principles of law as de-
scribed in advance. That means forest controlled by
the state in the context of legal arrangements related
to the legal status of forest and legal relations on for-
ests, arrangements in terms of forest management,
power protection benefits of forests, and in the con-
text of preventive efforts on preventing damage or
forest degradation (Jong, Ruiz, and Becker, 2006).
Important underlined that the state can only act as
holder of public power or sheer governance (bestu-

ursdaad), there should be no impression and the
fact that the state has the forest.

Understanding the principles of law in Act No. 41
of 1999 on Forestry, more can be seen on the level
normative formula in the legislation, as follows:

1. All forests in the territory of the Republic
of Indonesia, including the natural resources con-
tained in it are controlled by the state for the welfare
of the people, and;

2. Forest tenure by the state referred to in para-
graph (1) authorizes the government to:

a. arrange and manage everything related to
forest areas and products;

b. establish the status of a particular area as for-
est or forest areas as non-forest areas, and;

C. regulate and establish legal relations be-
tween people and the forest, and regulate legal acts
concerning forestry.

At first glance, the construction description formula-
tion contained in Act No. 41 of 1999 do not have a
fundamental difference with the description in ad-
vance, maybe even impress a kind of copy paste or
repetition. However, still there is a difference is in
terms of norms lesser degree according to the theory
of the norm ladder or hierarchy of legislation.

Further it must be understood that the rights of con-
trol over the state forest is a forest tenure by the state
that is not a possession, but the state as an organiza-
tional entity the power to authorize the government
to regulate and manage everything related to forest
areas and products, assign or change the forest area
and forest area status, regulate and establish legal
relationships between people with forest or forest
areas and products, and regulate legal actions con-
cerning forestry (Wollenberg, Anderson, and Ed-
munds, 2001).

Based on the description in advance, it can be said
that there are some principles or some general le-
gal principles that must be followed and enforced in
forest management (Simon, 2003), namely:

First, control of forests by the state not to be owner-
ship. That is, the state not as the owner, but in its
position as the holder of power, state authorize the
government to regulate and manage everything re-
lating to forests, forest and forest products as well as
other matters relating to forests and forestry.

Second, the government authority (granted by the
state) to control and manage matters relating to
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forests and forestry is the authority that is attribu-
tive, because it comes directly from the Act No. 41
of 1999.

Third, the government-owned attributive authority
is the authority that is autonomous, in the sense that
the government is fully authorized to manage and
take care of everything related to forests and for-
estry.

Fourth, the government’s authority to regulate more
the connotation that the government acted as regu-
lator body authorized to make or define a set of rules
in the field of forestry, including arranging or make
rules relating to legal relations between the forest
and the deeds of the law on forestry. Law relation-
ship is meant here is the relationship between the
legal subject (person) to the legal object (forest) that
is legally created rights and obligations are recip-
rocal (Nightingale and Ojha, 2013). While the legal
act (rechtshandelling) is the subject of legal action
by the legal effect by specific legal norms (forestry),
and emergence of the legal consequences it requires
by law subjects the doer of the deed.

Fifth, the government authority for managing, orga-
nizing activities include:

1. Forestry Planning, which includes (a) the in-
ventory, (b) strengthening of forest areas, (c) stew-
ardship of forest areas, (d) the establishment of
forest management area, and (e) the preparation of
forestry plans.

2. Forest management, covering: (a) forest gov-
ernance and prepare the forest management plan,
(b) utilization of forests and forest use, (c) forest re-
habilitation and reclamation, and (d) forest protec-
tion and nature conservation.

3. Research and development, education and
training, as well as forestry extension (including
funding and infrastructure);

4. Supervision.

Using these principles above clearly shows the cen-
tral government’s authority to regulate and manage
the forestry sector (Astawa, 2002).

Principles of Law in the Context of Regional

An archipelago of religious reality marked by vari-
ous regional specialties as well as social and envi-
ronmental conditions are closely related to the pres-
ervation of forests and public interest that requires
special management capabilities. Therefore, spe-
cifically with regard to the implementation of forest
management in the area of a particular region may

be delegated to the regions (Buchy, and Hoverman,
2000; Williams and Hardison, 2013). In the context
of Act No. 41 of 1999, enabled the area handed over
some of its authority to deal with forestry matters,
as stipulated in Article 66, as follows:

1. In management of the forest, the government
has to give up some authority to local governments.

2. Implementation of the delivery part of the
authorities referred to in paragraph (1) aims to im-
prove the effectiveness of forest management in the
context of the development of local autonomy.

3. Further provisions referred to in paragraph
(1) and (2) regulated by government regulation.

The provisions of Article 66 can be considered as a
legal basis, the transfer of some of its authority to
the regions, which aims to improve the effectiveness
of forest management in the development of region-
al autonomy (Astawa, 2002). This is in line with one
of the basic electoral system of autonomy within
a unitary state (i.e., Indonesia) are boost efficiency
and effectiveness of the arrangements (regelen) and
government organization (besturen).

Furthermore, in the context of the paradigm of re-
gional autonomy, regional authority placed in the
framework of broad autonomy as implied by Article
7 of Act No. 22 of 1999, as follows:

1. Regional authority includes the authority in
all areas of government, except for authority in the
field of foreign policy, defense and security, justice,
monetary and fiscal, religion and authorities in oth-
er fields.

2. Authority of the other fields, as referred to
in paragraph (1) shall include policies on national
planning control macro national development, fi-
nancial balance, the system of state administration
and institutions the state’s economy, development
and empowerment of human resources, utilization
of natural resources and strategic high technology,
conservation and national standardization.

Thus, basically government affairs in the field of for-
estry can be a housekeeping area. In this connection,
with respect to the clause “the authority of other
fields”, in line with Article 7 (2) the government set
a number of matters not delegated to the regions,
including forestry affairs. Through government
regulation No. 25 of 2000 regarding government
authority and provincial authority as autonomous
region, assigned of 16 (sixteen) and plantation for-
estry affairs under the authority of the central and
18 (eighteen) under the authority of the provincial.
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It means although the particular area/city has au-
thority over forest management, it was not easy to
determine the shape of its affairs, for approximately
34 affairs has been established as the central author-
ity and the province. Rather, the region must cre-
atively define and claim a regional authority in the
field of forestry.

CONCLUSION

The basics of forest management authority in Indo-
nesia first match principles or principles of law is
constitutionally provided for in Article 33 Paragraph
(3) of the 1945 Constitution in the nomenclature
“right to control the state as much as possible for the

prosperity of the people”. In this case, the principles
contained setting, maintenance, protection (mainte-
nance), and prevention. Further elaboration of nor-
mative foundations of forest management has been
formulated in the substance of Act No. 41 of 1999 on
Forestry, which is reflected in the concepts of plan-
ning, management, research and development, and
supervision. In a more operational level, basic forest
management authority came in the form of deter-
mining the legal status of forest, managed to change
status of the forest, the legal relationship between
people and forest, and the legal relations between
subjects of law with regard to the forest. In the con-
text of decentralization, it is possible forest manage-

ment by local governments.

REFERENSI

Act No. 22 of 1999.
Act No. 41 of 1999 on Forestry.

Angelsen, A. (1995). Shifting cultivation and “deforestation”: A study from Indonesia. World Development.
Vol. 23 No. 10, pp. 1713-1729.

Asshiddiqie, J. (1996). Perqumulan Peran Pemerintah Dan Parlemen Dalam Sejarah. Jakarta: Universitas Indone-
sia Press.

Astawa, I. G. P. (2002). Kewenangan Penyelenggaraan Kehutanan Sebagai Implementasi Pasal 33 Ayat (3) UUD
1945. Bandung: Padjadjaran Unversity.

Atmosudirdjo, P. (1997). Hukum Administrasi Negara. Jakarta: Ghalia Indonesia.

Buchy, M. and Hoverman, S. (2000). Understanding public participation in forest planning: A review. Forest
Policy and Economics. Vol. 1 No. 1, pp. 15-25.

Castro, A. P., and Nielsen, E. (2001). Indigenous people and co-management: Implications for conflict man-
agement. Environmental Science & Policy. Vol. 4 No. 4-5, pp. 229-239.

D'Almeida, L. D., Dolcetti, A., and Edwards, J. (2013). Reading HLA Hart’s ‘“The Concept of Law.” Oregon: Hart
Publishing.

Donnelly, J. (2013). Universal Human Rights In Theory And Practice. New York: Cornell University Press.

George, ]. P, and Phillips, S. T. (2014). Conflict of Laws, 2 SMU Annual Texas Survey. 101. Available at: http://
scholarship.law.tamu.edu/facscholar/566.

Haggard, S., and Tiede, L. (2014). The rule of law in post-conflict settings: The empirical record. International
Studies Quarterly. Vol. 58 No. 2, pp. 405-417.

Jong, W., Ruiz, S., and Becker, M. (2006). Conflicts and communal forest management in northern Bolivia.
Forest Policy and Economics. Vol. 8 No. 4, pp. 447-457.

Kusumah, M. W. (1996). Kerangka Strategi Dan Kebijakan Hukum: Konsep Dan Teori. Jakarta: Bina Aksara.

Lane, M. B. (2003). Decentralization or privatization of environmental governance? Forest conflict and biore-
gional assessment in Australia. Journal of Rural Studies. Vol. 19 No. 3, pp. 283-294.

Leeuw, F. L., and Schmeets, H. (2016). Empirical legal research: A guidance book for lawyers, legislators and regula-
tors. Glos, UK: Edward Elgar Publishing Limited.

Mahfud MD, M. (1998). Politik hukum Indonesia. Jakarta: LP3ES.

-102-



RaMLANI LINA SINAULAN/BAsics OF LEGAL AUTHORITY FOREST MIANAGEMENT IN INDONESIA

Mansfield, B. (2008). Privatization: Property and the remaking of nature-society relations: Introduction to the special
issue. In B. Mansfield (Eds.). Privatization: Property and the remaking of nature-society relations. Mal-
den, MA: Wiley-Blackwell.

Merrill, T. W. and Smith, H. E. (2001). What Happened to Property in Law and Economics? The Yale Law Jour-
nal. Vol. 111 No. 2, pp. 357-398.

Nightingale, A. J., and Ojha, H. R. (2013). Rethinking power and authority: Symbolic violence and subjectiv-
ity in Nepal’s Terai Forests. Development and Change. Vol. 44 No. 1, pp. 29-51.

Pagdee, A., Kim, Y., and Daugherty, P. J. (2006). What makes community forest management successful: A
meta-study from community forests throughout the world. Society and Natural Resources. Vol. 19 No. 1,
pp- 33-52.

Pfeffer, M. J., Schelhas, J]. W., and Day, L. A. (2001). Forest conservation, value conflict, and interest formation
in a Honduran National Park. Rural Sociology. Vol. 66 No. 3, pp. 382—402.

Rametsteinera, E., and Simula, M. (2003). Forest certification-an instrument to promote sustainable forest
management? Journal of Environmental Management. Vol. 67 No. 1, pp. 87-98.

Reed, M. S., Graves, A., Dandy, N., Posthumus, H., Hubacek, K., Morris, J., Prell, C., Quinn, C. H., Stringer, L.
C. (2009). Who's in and why? A typology of stakeholder analysis methods for natural resource manage-
ment. Journal of Environmental Management. Vol. 90 No. 5, pp. 1933-1949.

Rosenau, J. N. (2007). Governing the ungovernable: The challenge of a global disaggregation of authority.
Regulation & Governance. Vol. 1 No. 1, pp. 88-97.

Shaffer, B., and Hillman, A. J. (2000). The development of business-government strategies by diversified
firms. Strategic Management Journal. Vol. 21 No. 2, pp. 175-190.

Hidayat, H. (2016). Forest resources management in Indonesia (1968-2004): A political ecology approach. Singapore:
Springer.
Simon, H. (2003). Peranan Pengelolaan Hutan Dalam Pembangunan Nasional, Papers presented at forestry semi-

nar. Bandung: Padjadjaran Unversity.

Strike, V. M., Gao, J., and Bansal, P. (2006). Being good while being bad: social responsibility and the inter-
national diversification of US firms. Journal of International Business Studies. Vol. 37 No. 6, pp. 850-862.

Williams, T., and Hardison, P. (2013). Culture, law, risk and governance: contexts of traditional knowledge
in climate change adaptation. Climatic Change. Vol. 120 No. 3, pp. 531-544.

Wollenberg, E., Anderson, J., and Edmunds, D. (2001). Pluralism and the less powerful: Accommodating
multiple interests in local forest management. International Journal of Agricultural Resources, Governance
and Ecology. Vol. 1 No. 34, pp. 199-222.

-103-





